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West Australian Ratepayers and Residents Association Incorporated (WARRA) is a Community 
Association formed to represent ratepayers and residents across Western Australia. The Association 
was registered in November 2018 and membership is gradually increasing and now includes 
individual and local group members within and outside the metropolitan area. 

WARRA was formed to bring together the voice of the different groups that were separately formed 
in different Local Government areas. While many groups were experiencing the same difficulties 
with planning matters, poor governance, lack of transparency and poor service from their Local 
Government Authorities, it was evident that it is difficult for groups to individually succeed because 
the Local Government Authorities are predominantly unified under the West Australian Local 
Government Authority (WALGA) and well-funded by the ratepayers' and residents' whereas these 
individual groups are generally underfunded, undermanned and more easily dismissed. 

Terms of Reference: 

(a) whether the Local Government Act 1995 (the Act) and related legislation is generally suitable in 
scope, construction and application; 

In our submission we contend that the Act is generally not suitable in its present form in scope, 
construction and application and particularly in respect of the following: 

i) Construction; 

ii) Good governance; 

iii) Planning; 

iv) Electoral governance. 
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The current construction of the Act creates tension between the Council and CEO. The Act needs to 
make it clear that the Council as the elected representatives of the Community are the sole decision 
makers and controllers of the LGA. The CEO's responsibilities need to be more clearly defined and 
limited to implementing Council's decisions and following Council directives. 

In the current situation, CEOs supported by WALGA and the Local Government Professionals (LGP) 
generally dictate what the Council can and cannot do and some CEOs do everything in their power to 
reduce Councils to mere rubber stampers. The CEO has been given the authority to lodge 
complaints against individual Elected Members and regularly uses this authority to threaten and 
control the actions of the Elected Members. Elected Members are often too intimidated to properly 
express or represent the concerns of the community. 

Even the current compulsory "induction course" for candidates for election to Council creates 
anomalies. One of the issues highlighted in the course is that Elected members may not go directly 
to LGA employees to seek information or clarification on any matter. In contrast any resident or 
ratepayer may approach LGA employees to obtain information or clarification of an issue. It appears 
that Elected Members although representatives of the community are more constrained than the 
community themselves. 

This is more of an indoctrination course than an induction course. 

It is well established in business that owners of businesses who are in direct contact with front line 
employees have a better understanding of issues and problems. They are better decision makers 
and controllers of the entity when compared to those who remain isolated. The Act purports to 
uphold transparency and accountability and at the same time allows the CEO to effectively blindfold 
the elected representatives of the community. 

While it is recognised that good and effective management requires that there must be clear lines of 
authority, control and communication, a blanket ban on contact between employees and elected 
members is not the answer. Such a ban raises the question on what is being kept hidden? 

Recent amendments to the Act have resulted in a greater transference of authority to CEOs and 
more ways for CEOs to control Elected Members. These amendments need to be reversed as a 
matter of urgency. 

WALGA has too much influence on how LGAs operate. Instead of being an Association that 
represents LGAs on matters that are common to all LGAs, WALGA has moved itself into a position 
where it is controlling the LGAs through its association with the CEOs, LGP and through WALGA's 
partnership agreement with the State Government. 

The partnership agreement between WALGA and the State Government makes WALGA the sole 
"LGA" representative to the State Government and LGAs that are members of WALGA are not 
entitled to make direct submissions to the Government. LGAs, of which there are very few, that are 
not members of WALGA may make direct representations, but without unified support their 
individual representations and concerns are more easily dismissed. 
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Because the State Government has entered into the partnership agreement with WALGA, the 
Department of Local Government, Sport and Cultural Industries (DLGSC) as a State Government 
entity, is indirectly, also a partner of WALGA and bound by the agreement. This relationship 
between the representative of LGAs and the Government Department entrusted with administrating 
the Act in relation to LGAs is too close. 

In relation to an Authorised Inquiry conducted by the DLGSC, an email1 from the Mayor of the LGA 
claims that the person who was second-in-charge of the DLGSC had stated to him, that the Inquiry 
would be focused on closing down the community groups. Emails2 between the CEO of the same 
LGA and WALGA indicate that WALGA were involved in making representations to the Government 
on behalf of the LGA in relation to the same Inquiry. 

Good governance. 

In a matter that was determined by the Supreme Court of Western Australia3 the Court found that 
the Local Government Authority (LGA) had failed to comply with the provisions of the Act. In the 
Judgment, Justice Allanson said "The language of the section is directed to the objects of community 
participation and accountability of local governments to their communities." Despite the 
importance of the provisions, the Judge found that there was no consequence or penalty for failing 
to comply that could be imposed by the Court. 

It follows that a Review of the Act must address these loopholes where the LGA is able to disregard 
the provisions of the Act without penalty or consequence. Unless these provisions are amended to 
include penalty provisions, these provisions actually serve no purpose when they can be disregarded 
without consequence. 

In another example, the Agenda Briefing Document containing the Officer's Report and 
Recommendations was altered because it became evident during the Agenda Briefing discussion of 
the Item, that the Officer's Recommendation constituted a major land transaction that required 
advertising and community consultation. 

The LGA altered the Agenda Briefing Report to delete part of the proposed transaction and 
conducted the transactions separately and claimed that individually the transactions did not 
constitute a major land transaction. Despite their obvious manipulation to avoid the application of 
the provisions of the Act that are designed to ensure transparency and accountability to the 
community, the LGA according to the Corruption and Crime Commission (CCC) did not breach the 
provisions of the Act. 

Good governance requires provisions that cannot be manipulated, avoided or transgressed without 
penalties and consequences for the LGA. The current provisions of the Act are able to be 
manipulated, avoided and transgressed and there are no avenues for appeal or rectification without 
huge exposure to the community individual or organisation that may take a matter to the Supreme 
Court. 

1 Refer copy at Attachment 1. 
2 Refer Attachment 2 
3 SWAN FORESHORE PROTECTION ASSOCIATION INCORPORATED -v- CITY OF MELVILLE [2018] WASC 211 
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Planning 

LGAs are able to make planning schemes. These Schemes must be approved by the West Australian 
Planning Commission (WAPC) but do not have to be approved by the Minister for Planning. The 
provisions of a Scheme that is approved by the WAPC must be given due regard but is not binding on 
the decision maker. A Scheme approved by the Minister has Statutory authority. 

The alternatives for approval of planning schemes and the consequent difference in status, allows 
LGAs to follow a process of community consultation in which the community are comforted that for 
example the provisions of the scheme provide for a maximum height limit. The LGA has this scheme 
approved by the WAPC but not by the Minister and subsequently advises the Joint Development 
Assessment Panel (JDAP) that as the decision maker the JDAP must give due regard but are not 
bound by the provisions of the scheme. The LGA absolves itself of blame and advises the 
community that the decision has been made by the JDAP and the matter is out of the LGA's control. 
Again, there are no avenues of appeal in the provisions of the Act. 

The provisions of many schemes introduced by LGAs are poorly drafted, contradictory with other 
provisions and often fail to protect Community interests. For example, in the City of Melville the 
Canning Bridge Activity Centre Plan (the Plan) has been exploited by developers obtaining approvals 
for height allowances double what was claimed would be the maximum height, because hidden in 
the small print are bonus provisions for additional height allowances. While the Plan acknowledges 
that increased density will require significant roadworks and other infrastructure changes, the Plan 
does not require any developer contribution to the costs of these changes and the Community will 
have to carry this burden. The Act does not provide for appeal rights to a judicial forum that is cost 
free or low cost to the community to resolve such important issues of failure by the LGA to exercise 
due care and diligence when preparing and approving the Plan at the LGA level. 

Electoral Governance 

The Act contains provisions that seem to prohibit candidates for election from making false 
statements in their electoral campaign. The induction course cautions candidates about making 
false claims in their campaign material. 

The Electoral Commissioner's office however advises as follows: 
"Section 4.88 of the Local Government Act 1995, and equivalent provisions in state and federal 
electoral law, are often misunderstood to require 'truth' in political communication. 
However, 'mislead' or 'deceive' in this provision relates purely to "casting of the elector's vote" . The 
High Court has also ruled, in "Evans v Crichton-Brown" that this provision relates to the act of 
recording and expressing the elector's judgment, rather than the formation of that judgment. As 
such, section 4.88 relates to misinformation about exercising an elector's franchise rights, rather 
than electoral material dealing with elector's candidate or campaign choices. We have no basis for 
considering these 'false statements' under the Act. That is the legal position." 

It seems that not only are the provisions of the Act of no value in preventing candidates from making 
false statements or claims in their electoral campaign, but the DLGSC who appear to have prepared 
the induction course also do not understand the legal position. 
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The current Review of the Act is focused on matters which are of particular interest to WALGA in 
their quest to build their empire. WALGA is not acting for or in the interests of the community but 
purely in their own interests. Consequently, the amendments that have been made and are 
proposed need to be reviewed. 

(b) the scope of activities of Local Governments; 

The Minister for Local Government, The Hon. David Templeman invited WAR RA to nominate a 
representative to the Review of Local Government Act Reference Panel. One of the Agenda Items 
for discussion by the Panel on Friday 13 September 2019 is Beneficial Enterprises. 
The Consultation Report4 prepared by the DLGSC shows that the community do not support the 
concept or introduction of Beneficial Enterprises. 

Alarmingly despite the lack of support for the proposal, the last line in the Report is as follows: 
"Using the feedback and comments received, consideration will be given to the ability of local 
governments to form beneficial enterprises." 

As a Reference Panel member, it has become apparent that many other Reference Panel members 
are also questioning the consultation process. A number of members have commented that the 
answers that have been received very likely would have been different if the questions were 
structured differently. As the Reference Panel are not provided with the questions, there are doubts 
about the validity of the answers. That is, there is a strong question over the consultation process as 
to whether it is structured to achieve a pre-determined outcome. 

This concern with the Review process is even stronger when it is understood that the Reference 
Panel itself is only a "tick the box" process. The Reference Panel discussion is not recorded and 
there are no votes or consensus required. The purpose of the Reference Panel appears to be pure 
window dressing so that the DLGSC can claim that they have followed a proper process of (a) 
Community Consultation; and (b) Oversight by an Independent Panel of Stakeholder 
Representatives. 

LGAs MUST be restricted to providing services to the Community. If they are unable to manage their 
current employees, garbage collection and maintenance efficiently at the moment, then they cannot 
claim that they have the ability to provide the same or better services through an independent 
company. 

A company established by an LGA will not be subject to the same reporting and transparency 
requirements as the LGA itself. Elected Members will have no control over an independent legal 
entity and the likelihood of corruption, loss and increased costs to the community is extremely high. 

The LGA's scope of activities is possibly already too wide. They are not qualified to be investors or 
property developers and should not be using community funds for these purposes. 

4 Refer Attachment 3 
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(c) the role of the Department of State administering the Local Government Act 1995 and related 
legislation; 

As previously mentioned, the role of the DLGSC has been compromised by the partnership 
agreement between the State Government and WALGA. The DLGSC has responsibility to the 
Community to monitor and enforce compliance with the provisions of the Act. The relationship 
between WALGA and DLGSC is too close. The Community perception is that the DLGSC has been 
compromised and that perception is the community's reality. The partnership agreement must be 
dissolved and measures taken to ensure that DLGSC employees maintain their independence from 
WALGA. 

The DLGSC also needs to take a more pro-active interest in issues raised by the community. 
Currently, the community has great difficulty in getting the DLGSC to investigate complaints. The 
complaints investigation process is split between the Standards Panel, CCC and Public Service 
Commission (PSC). There should be a single place for lodging complaints, it should not be the 
responsibility for the Community to determine where the complaint should be lodged. It appears to 
the community, that the process is made more difficult as a means of deterring complaints from the 
Community. 

The DLGSC Standards Panel should be scrapped. There are numerous examples of failure by the 
Standards Panel to properly determine the facts of a matter. Evidence of undeclared conflict of 
interest by a Panel member and evidence of the Panel misstating material facts even when that 
evidence was provided to them. 

The Panel is able to operate in this manner because there is no avenue or right of appeal for a 
complainant against a Standards Panel Decision and regardless that the Standards Panel Decision is 
full of material factual errors and misstatements of the facts. 

The same applies for a PSC or CCC determination. In a recent determination by the CCC the 
Parliamentary Inspector for the CCC confirmed that despite the CCC response to the complainant 
being completely unsatisfactory, the Parliamentary Inspector had no authority to direct the CCC to 
re-investigate the matter. 

It is therefore apparent that the DLGSC is not coping with or properly dealing with the issues that are 
affecting the community and the LGAs. The DLGSC appears to have been taken over by WALGA and 
are now merely passengers in the process. 

It is the responsibility of the DLGSC to proactively monitor and enforce compliance and take action 
where breaches occur. DLGSC are not fulfilling that role. 

(d) the role of Elected Members and Chief Executive Officers/employees and whether these are 
clearly defined, delineated, understood and accepted; 

The role of Elected Members, CEOs/employees are not clearly defined, delineated, understood or 

accepted. 
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For example, in the case of Elected Members, there is a requirement in the Act that once a matter 

has been adopted by Council, each individual member must abide and uphold that decision. 

However, where the Elected Member is on a Joint Development Assessment Panel (JDAP), they are 

instructed by JDAP that they must exercise their own personal view5 and as such regularly make 

decisions that are directly opposite the Council's majority vote and in at least one recent case, 

opposite their own vote at the Council. 

Another example also related to the JDAP process requires Council Planners to submit Responsible 

Authority Reports (RAR) without consultation or approval by Council6• While the Act only authorises 

the Mayor or by delegation the CEO to make decisions for the Local Government Authority, this 

process as contained in the JDAP Practice Notes contravenes the Act and has given the Council 

Planners sole authority in these RAR recommendations. 

In at least two recent examples, Council has made resolutions to not support the Officer's RAR to the 
JDAP and elected members have made in-person submissions to the JDAP Hearing on behalf of the 
Council. In both cases the elected member/s were cut short, treated with total disregard and the 
Council Planners recommendations upheld even though there were serious issues of law that 
remained unresolved. 

(e) the funding and financial management of Local Governments; 

The funding and financial management of Local Governments are not sufficiently transparent or 
accountable. Where the Local Government Authority mismanages financial affairs, the community 

has no recourse against those who were or are responsible for the mismanagement other than to 

vote for a change in Elected Members. There needs to be formal avenues of appeal to a legal forum 

available for community members or associations where Local Governments make financial 

decisions that are not supported or are challenged by the Community. 

Conclusion 

In conclusion, WARRA representatives respectfully request the opportunity to appear before the 
Members of the Select Committee to provide further more detailed information relating to the 
issues raised in this submission. 

5 State Government, DAP Code of Conduct 2017, August 2017, p. 2 

6 Gail McGowan, Interim Director General, DAP Practice Notes, Practice Note 5, Regulation 12 
responsible Authority Reports, Government of Western Australia, p.12 
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